
By Neal F. Eggeson

The return of the anonymous nonparty: Why hasn't anyone noticed?

1.The evolving definition
of 'nonparty'

The Comparative Fault Act
does not require a plaintiff to name
as defendants all of the people and
entities who contribute to cause the
plaintiffs injury. In other words, a
tortfeasor could find herself as the
sole defendant (and, therefore, the
sole source of recovery in the eyes
of a jury) in a lawsuit where multi-
ple parties actually contributed to
injure a given plaintiff. Because of
this, the Comparative Fault Act
allows a defendant to assert as a
defense that the claimant's damages

A few years ago, I defended
a lawsuit in which three
cars collided on a dark,

two-lane roadway in Hamilton
County. After interviewing my
client, Ilearned that the reason the
plaintiff had chosen to stop in the
middle of the roadway (which, in
turn, led to two other cars colliding
with the plaintiffs car) was that a
middle-aged, mentally challenged
gentleman had bicycled into the
roadway in front of the plaintiffs
car and had fallen.

In defending the case, my
client and I concluded that at the
very least the mentally challenged
gentleman's presence and fall at the
scene contributed to cause the
resulting series of collisions. But
since we knew neither the gentle-
man's name nor (more important-
ly) the name of his guardian, the
question arose: Could we ask a jury
to apportion fault to an individual
or individuals whose identities were
unknown to us?

Before 1995, the answer was
"no." But after the General
Assembly rewrote the applicable
provisions of the Comparative
Fault Act 11 years ago, the answer
should have changed to "yes."
Unfortunately, no one - including
our Supreme Court - seemed to
notice.

were caused in full or in part by a
"nonparty."! By allowing a defen-
dant to attribute fault to nonpar-
ties, any damages sustained by a
plaintiff are diminished not only in
proportion to his or her own fault
but also in proportion to the fault
attributed to the nonparties.s Thus,
the defendant is able to reduce her
share of liability rather than shoul-
der the entire burden of all fault,
including that fault attributable to
others.I

This current version of the
nonparty defense reflects a tenuous
balance of competing interests .
developed over the course of many
years. As originally enacted, the
Comparative Fault Act called for
the jury to attribute fault not only
to the plaintiff and the defendant
but also to "any person who is not a
party to the litigation."4 This word-
ing gave defendants a sizable
advantage. A defendant could invite
the jury to allocate fault to any
number of other people whom the
plaintiff would never be able to
reach - including people who
enjoyed statutory or common-law
immunity, unintentionally omitted
tortfeasors, judgment-proof or
insolvent tortfeasors, and people
whose specific identities were
unknown. And if a jury accepted
the defendant'sinvitation and
decided to allocate fault to an
immune, unintentionally omitted,
judgment-proof or anonymous
person, the plaintiff simply could
not recover the percentage of dam-
ages attributed to that person. In
short, a plaintiff bore the entire risk
of non-recoverability under this
earlier version of the Act.

In 1984, the General Assembly
took its first step toward correcting
this imbalance by removing
immune parties from the fault
allocation process.> To do this)
the: General Assembly amended the
Comparative Fault Act by restrict-
ing allocation of fault to the plain-

tiff(s), defendantts) and any"non-
party." The Act defined a "nonpar-
ty" as "a person who is, or may be,
liable to the claimant in part or in
whole for the damages clalmed."6
By using the phrase "is, or may be,
liable," the revised Act shifted the
landscape: Any tortfeasor not sub-
ject to civil liability could not be
held "liable to the claimant" and,
therefore, could not be a nonparty?
Thus, immune tortfeasors (for
example, employers immune from
civil liability under Indiana's
Worker's Compensation Act) no
longer qualified as nonparties.f

While the impact on immune
nonparties was obvious, it
remained unclear what effect the
"is, or may be, liable" language
would have on unidentified or
generically described nonparties.
At least one early commentator the-
orized that courts would continue
to allow defendants to use generic
descriptions for unidentified non-
parties: "[Ujnder proper circum-
stances, a 'John or Jane Doe' identi-
fication should suffice."? Others
argued that since unidentified non-
parties could never be held "liable
to the claimant," a nonparty had to
be identified by name before fault
could be assigned to him or her;
generic descriptions were no longer
sufficient. It was not until 1989 that
the Supreme Court resolved this
debate in Cornell Harbison
Excavating v. May.lO

In Cornell Harbison, plaintiffs
vehicle swerved off the roadway as
he attempted to avoid striking a
dog that had run into the street. 1[
Plaintiffs vehicle entered a ditch
and struck some pipe stored there
by a contractor.P Plaintiff sued the
contractor who, in turn, listed the
"unknown owner of the dog" as a
nonparty. 13 The trial court granted
plaintiffs motion to strike Eggeson
the nonparty defense, and Appellate Services
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ANONYMOUS NONPARTY continued from page 11

the Court of Appeals affirmed the
trial court.I+

On transfer, the Supreme
Court held that the contractor was
barred from presenting the nonpar-
ty defense at trial. Relying on the
revised (1984) language of the
Comparative Fault Act, the Court
offered the following quotation
from the Court of Appeals'
opinion:

These statutes as presently written,
coupled with their legislativehistory,
clearly evidencethe legislature's
intent to place the burden of plead-
ing and proving the specificname
of the nonparty on the defendant.
Thus, by clear implication, the legis-
lature intended a claimant's recovery
is not to be diminished by the
percentage of fault of unidentified
nonparties.

The thrust of the [1984] amendment
[to the Comparative Fault Act] is
that in order for a culpable nonparty
to be assigned fault by the trier of
fact, such person must be subject to
liabilityby civilaction. This amend-
ment illustrates the legislature's
intention that a culpable nonparty
cannot be assigned fault unless the
nonparty is subject to civilliability in
some forum. An unidentified non-
party is not subject to Iiability.P

Based on this reasoning, the
Supreme Court held that a nonpar-
ty must be identified by name
before fault may be assigned
to him or her.16 .

At the time, the result in
Cornell Harbison was inescapable
given the explicit language of the
Comparative Fault Act. As Prof.
Eilbacher put it, "[Tjhe Act sacri-
ficed a true apportionment of dam-
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ages among all tortfeasors in favor
of maximizing recovery by the
injured plaintiff where the nonpar-
ty cannot be identified."!7 It took
six years for the General Assembly
to respond to Cornell Harbison.

II. The current definition
and its implications
When the General Assembly

responded to Cornell Harbison in
1995, it did so by altering the defin-
ition of "nonparty" to its current
version: "a person who caused 01"

contributed to cause the alleged
injury, death, or damage to proper-
ty but who has not been joined in
the action as a defendant,"18 Note
that the current definition replaces
the "is, or may be, liable" require-
ment with the more inclusive
language: "caused or contributed
to cause the alleged injury."
Significantly, this change suggests
that a jury may allocate fault to an
entity even if that entity cannot be
held liable to the injured claimant
as long as the entity "caused or
contributed to cause" the injury.I?

Given Cornell Harbison's
reliance on the "is, or may be,
liable" language, the import of the
1995 revisions to the Act's defini-
tion of "nonparty" should be clear:
No longer must a nonparty be sub-
ject to civil liability. In those
instances where an injured plaintiff
may not include a culpable party as
a defendant, (e.g., if the entity
enjoys statutory immunity; if the
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entity has been dismissed from the
litigation), nothing prevents the
defendant from adding that culpa-
ble entity as a nonparty now.
Likewise, the revised language
should mean that nonparty defens-
es identifying unnamed or generi-
cally described nonparties are now
permissible under the Act. Under
the new definition of "nonparty,"
the Cornell Harbison contractor
should be allowed to name the dog
owner as a nonparty, and I should
be allowed to name the mentally
challenged gentleman's guardian
as a nonparty.

Yet inexplicably, the 1995 revi-
sions seem to have fallen on deaf
ears; the Cornell Harbison rule con-
tinues to inform the decisions on
anonymous or generically described
nonparties. See, e.g., McDillon v.
Northern Indiana Public Service Co.,
841 N.E.2d 1148, 1153-54 (Ind.
2006) (Sullivan, J., concurring and
dissenting) (allocation of fault to an
anonymous "thief' would have
been improper); Owens Corning
Fiberglass Corp. v. Cobb, 754 N.E.2d
905,913 (Ind. 2001) ("a defendant
who intends to use a nonparty
defense must specifically name
the nonparty"); Lueder v. Northern
Indiana Public Service Co., 683
N.E.2d 1340, 1346 (Ind. Ct. App.
1997) (instructions that invite the
jury to allocate fault to unnamed
nonparties prohibited). Even
though the underlying reason for
the prohibition against generally
described nonparties has been
removed, the prohibition remains.

But interestingly, both the
Court of Appeals and Supreme
Court have acknowledged the 1995
revisions in the context of immune
nonparties. For example, in Bulldog
Battery Corp. v. Pica Investments,
the Court of Appeals allowed
a defendant to name an architect as
a nonparty defendant even though
the architect would have enjoyed
common law immunity from direct
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suit.20 In so holding, the Court of
Appeals observed:

Thus, it is apparent that the nonparty
defense may be used in instances in
which the nonparty could not be
liable to the plaintiff, despite having
contributed to the injury. Just as
it may be considered "unfair" to
deprive the plaintiff of recovering the
full amount of his or her damages
due to the allocation of fault to a
nonparty, it would be "unfair" to
require the defendant alone to bear
the cost of the plaintiffs damages if
he or she was not solely responsible
for the injury. The nonparty defense
is not limited to instances where the
named nonparty is or may be liable
to the plaintiff.21

Likewise, in January of this
year, the Supreme Court relied on
the 1995 revisions to the definition
of "nonparty" in ruling that a
mother could be named as a non-
party even though she was statuto-
rily immune from suit by her
minor child.22

Thus, the problem presents
itself: The original prohibition
against immune nonparties and
anonymous nonparties hinged
upon a statute that was amended
in 1995. The courts have acknowl-
edged the amendment in the
context of immune nonparties,
so why does the prohibition remain
in the context of anonymous non-
parties?

III. Are there arguments against
anonymous nonparties that
don't apply to immune non-
parties?
Conceivably, one could argue

that there are additional justifica-
tions for the ongoing prohibition
against anonymous nonparties that
simply do not apply to immune
nonparties. Case law from other
jurisdictions, secondary authority,
and even public policy arguments
could inform the courts' ongoing
prohibition agairist anonymous
nonparties. However, when exam-
ined closely, each of these sources
seems unsatisfactory.

Extra-jurisdictional case law
offers insight into what other com-
parative fault states have done with
the issue of anonymous nonparties.
But as might be expected, there is
little uniformity in how other states
treat the issue because there is little
uniformity in how each state words
its own comparative fault statutes.
For example, in McKillip v, Smitty's
Super Valu, Inc.,23 the Arizona
Court of Appeals held that a defen-
dant grocery store could name as
a nonparty an unknown shopper
who dropped the piece of waxed
tissue paper on which the plaintiff
slipped and fell. But in the case
of Field v. Boyer Co.,24the Utah
Supreme Court closely examined

(continued on page 15)
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Comments e and f go on to
clarify that "[alll such immune per-
sons may be assigned a percentage
of comparative responsibility," but
"persons who remain unidentified"
may not.s''

But when the Restatement
(Third) attempts to justify this dis-
tinction between immune nonpar-
ties and anonymous nonparties,
the reasoning rings hollow. The
authors of the Restatement (Third)
even concede that in light of allow-
ing immune nonparties, "[l]ogical-

ANONYMOUS NONPARTY continued from page 13

the language of Utah's Comparative
Negligence Act to conclude that a
parking lot owner could not name
an unidentified criminal assailant
as a nonparty. Likewise, in Eskin
v. Castigiia,25 the Connecticut
Supreme Court strictly interpreted
that state's comparative fault
statutes to conclude that an
unidentified hit-and-run driver
could not be named as a nonparty.
Courts in Louisiana, New Mexico,
Idaho, New Jersey and Minnesota
appear to be divided on the issue
as well.26

With no consensus in other
jurisdictions, one might turn to
secondary authority for guidance.
And, indeed, the Restatement
(Third) of Torts on "Apportion-
ment of Liability" recommends
allowing immune nonparties
while at the same time disallowing
anonymous nonparties. In defining
those "persons" to whom fault may
be apportioned, comment bto B19
"Assignment of Responsibility:
Severally Liable Defendants"
provides:

"Person" refers to someone who is
not a party to the suit and who has
not entered into a settlement with
the plaintiff but whose tortuous con-
duct (even if protected by an immu-
nity) was a legalcause of plaintiffs
indivisible injury. An "identified per-
son" is a person who has been suffi-
ciently identified to permit serviceof
process or discoveryfrom that per-
son.27

ly, submitting unidentified nonpar-
ties to the factfinder might follow
from this reasoning."29 The
Reporter's Note to comment f
goes on to explain:

However, this would create incen-
tives to identify unknown persons
whose actions are far removed from
the relevant events, but whose
actions might be part of the causal
chain that led to the plaintiffs
injuries or to fabricate unidentified
persons purportedly implicated in
the plaintiffs injury. These incen-
tives, along with the unavailability
of discoveryand the impossibility
of joinder, support the rule
that unidentified nonparties
ordinarily not be submitted
to the factfinder.30

This "risk of abuse" argument
is not new. As the Kentucky Court
of Appeals explained it, if a defen-
dant is allowed to name anony-
mous nonparties, "conceivably the
courtroom could have many empty
chairs belonging to tortfeasors
unnamed, and possibly unknown
until trial."31 This same sentiment
prompted an Indiana commentator
to decry the "empty chair" defense
where a defendant could "raise a

complete phantom from the realm
of conjecture and require the jury
to surmise that someone else 'must
or may have' contributed to the
plaintiff s injury. "32

But why supplant the jury's
fact-finding function only now and
only in this limited instance? We
trust juries to correctly decipher
and apply instructions on proxi-
mate causation, and this should be
sufficient to shield plaintiffs against
defenses based OI). "actions far
removed from the relevant events."
And while it would seem that a jury
should be capable of discerning
actual anonymous culprits from
fabricated ones, the authors of the
Restatement (Third) apparently
disagree. Yet nowhere do these
courts or commentators explain
why juries should be trusted to
apply principles of proximate cau-
sation and to gauge the truthfulness
of a defendant in all other aspects
of a trial, but in the particular
instance of anonymous nonparties,
the jury's fact-finding function
should be taken away.

(continued on page 16)
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ANONYMOUS NONPARTY continued from page 15

In truth, these courts, com-
mentators and authors have taken
a stand in the struggle between two
competing policies, i.e., does the
policy of fully compensating plain-
tiffs for their injuries outweigh the
policy against forcing defendants
to pay for more damages than they
cause? Indeed, the authors of the
Restatement (Third) tip their hand
by invoking "the unavailability of
discovery and the impossibility of
joinder" as part of their justification
for prohibiting anonymous non-
parties - joinder is equally impossi-
ble for immune nonparties, yet the
authors cite the concern only with
respect to anonymous nonparties.

These justifications, concerns
and arguments invite a debate on
the public policy of nonparties
(generally) and anonymous non-
parties (specifically). Is there some
public policy justification that

applies only to anonymous nonpar-
ties but not to immune nonparties?
If so, it is unclear what such a justi-
fication could be. While some may
argue that allowing anonymous or
generally described nonparties
would shift too great a burden onto
the shoulders of plaintiffs, the
General Assembly has made it clear
that the balance of competing inter-
ests in this arena will not always
favor plaintiffs. The very inclusion
of a nonparty defense in the
Comparative Fault Act reflects the
General Assembly's decision to
place the risk of "insolvent tortfea-
sors, inadvertently omitted tortfea-
sors, intentionally omitted tortfea-
sors and jurisdictionally unavailable
tortfeasors" squarely on plaintiffs
rather than defendants.P As Prof.
Eilbacher notes, the Act's nonparty
defense "significantly altered the
distribution of the burden of plain-

tiffs injury and damages, and has
shifted a substantial risk of non-
recovery to the plaintiff. "34

And whether wise or unwise,
the General Assembly's decision to
expand the plaintiffs risk of non-
recovery is far from indefensible.
As the Court of Appeals explained
in defense of the Act's 1995 redefin-
ition of "nonparty":

Just as it may be considered "unfair"
to deprive the plaintiff of recovering
the full amount of his or her dam-
agesdue to the allocation of fault to a
nonparty, it would be "unfair" to
require the defendant alone to bear
the cost of the plaintiffs damages if
he or she was not solelyresponsible
for the injury.35

If "fairness" justified the
General Assembly in heaping
immune nonparties onto the plain-
tiffs risk of non-recovery, it is diffi-
cult to conceive how adding anony-
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mous or generally described non-
parties to that heap is any less fair.

* •.•.
The General Assembly has spo-

ken. The only statutory justification
for prohibiting anonymous or gen-
erally described nonparties ended
in 1995. And with neither public
policy arguments nor clear guid-
ance from other jurisdictions to
justify a distinction between
immune nonparties and anony-
mous nonparties, Indiana courts
have no choice but to recognize the
return of the anonymous nonparty
to Indiana's system of comparative
fault. Ct:.
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